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Honorable Bert Pord, Administrator
Texas Liguor Coantrol Board
Austin, Texss

./ n
PR

Dear Sir: Opinion No. 0-2257 v\
Re: Whether or Hot-the Toxal Liguor
Comntrol rd may proaulgate,

adopt and anrbrcl_rulén and
regulations govern
advertisgment of alo hg{%b
beferages by "hillboar

alestiriec digns™ and other out-

- | adv rtbsiag methods or

. deviocey,
.

Your request for an npiniqﬁfupon the sbove Gues~
tion has been rsceiveéd a oonatq;rol‘by this department.
%e preseant your gu st}ge B detal \by\qnoting as follows

froa your 10‘305} NN N
"The Rexau Liquor-Cosirol Board is
hcarins an unt of criticism

raing the wi sxas of small,
3 beer »lgn fi appear in suoh
ahers on ur aboudt retail premisss

the Texae Liqaocr Control Board might by
rule and regulatlion correet the situaticn.

"In order to have a bdasis for dis-

cusging certain legal aspects of the ques-
tion, Y submit herewith the draft of a form

NO COMMUNICATION 15 TO BE CONSTRUED AS A DEMARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY SENERAL OR FIRST ASSISTANT
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of regulation representing substantially
the type of restrictions whieh I think
might bde helpful.

"I would like very muoh to have your
opinion as to the Board's legal authority
to adopt this or similar regulation and
will appreciate a reply at your earliest
convenience,.”

At the ocutset it 1s advigable to state the general
principle that constitutes the foundation upon which any dis-
cuesion of the powers of :n sxecutive administrative body
must be based. That is, such bodles are ocreatures of the
Legislature; therefore, in the exercise of their functions,
they are bound within the terms of that statutory authority
accorded them by their oreating agency. Any deviation fronm
their delegated leglislative function is normally sudbjected
to Jjudicial correction. Consequently, if the Texas Liguor
Control Board has the power sontended for herein, it must be
found in the stetutory provisions creating that board and
deflning {ts powers.

3eotion (a) of the Aets of the 44th Legislature,
1935, 2nd Called session, p. 1795, ch. 467, Art. I, sec, 8;
Aote 1937, 45th Leglsiature, p. 1053, ch, 448, seo. 6 (Ver-
non's annotated Penal Code, irticle 668-6 (a)} provides that
the Board isg:

"To aupsrvise, inapect, and regulate
every-phase of the business ¢f manufactur-
ing, importation, exportation, transporta-
tion, storage, sale, distridution, posses~
sion for the purpose of sale, and possession

of sll alcoholic beverages, including the
advertising and labeling thereof, in all
Tespeots nNecessary to ato0OMpLIsSh LhE cRes
of thie .ct. The Board 1s Eereﬁy vanteg with
power and authority to preseride all necessery
rules and regulations to that end; to require
the filing of sueh reports and other data by
all persons engeged Iin any phase of the
aicoholic beverage business, which it may
deem necessary to accomplish the purposes of
this act; to supsrvise and regulate all
licensees and permittees snd their places of

business in all matters affecting the genersl
public, whether herein specifically mentioned




269

Honorable Bert Ford, rage 3

or not, und to asuthorize its agents, servants,
ané employees under its direoction to carry
out the provisions hereof.” (Underscoring
ours)

Section (f) of the same Artiele provides that the Board is:

"To require dy rule and regulation
that any liguor sold in this Stete shall
conform in all respects to the advertised

uality of such products; to promulgece
rules znd reguIaeIonn governing ladelling
and advertising of all liquors in striect
accordance with the labelling and adver-
tising regulations of the Federal Alechol
Administration; tc adopt and enforos a
standard of quality, purity, and identity
of all aleoholio beverages, and to pro-
mulgate all such rules and regulations as
shall be deamed necsssary to fully safe-
guard the public health and 16 insure
sanitary conditions in the zxanufacturing,
refining, blending, mixing, purifying,
bottling, and rebvottling of any aleoholie
beverage and the sale thereof.” (Under-
scoring ours)

It is to be noted that whereas section (a)} refers
to sdvertising in a very general manner, section (f) atteampts
a more detalled and elaborate description of the rules end
regulations to be prescribed by the Board with respect to
the advertisenent of alcohollc beverages. Further, we ob-
serve that secstion (f') uses such phrases as "advertised Qqual-
ity", "quality, purity, and identity", "safeguardé the publie
health."”

In conatruing a8 statute, an ascertainzent of the
law-nakers' intent playsaprimary and vital role. To accom-
plish this, the context of the stutute must be construed as
a whole, and general words and provisions are to be conslder-
ed in the 1light of more partieulzr ones. Further:

"Legislatures, like courts, must be
considered us using expressicns conoern-
ing the thing they have ln hand; and it
would not be a fair method of interpre-
tation to apply their words to subjects
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noy within their consideration, ané¢ whioh,
1T thought of, would have Deen more par-

ticularly nd carefulily dispoaed of.
Sutheriand on ostatutory constructlon, &eg-

tions 234, 239 and 341l.

It seens clear that the Leglislature contemplated
Tegulations other than that of ths size, shape, charaster,
or location of those various devioces employed as a means
of attracting the public to some certain dispensary or
deasigned to foous the publie's attention upon soms par-
ticular brand or brands of alcoholie beverages. By passage
of thls act, they were attenmpting to provide a remedy for s
congelvebly greater evil which might arise; neamely, the oon-
trol and regulation of ocutward representations through adver-
tisements of the quality, purity and identity of aleocholie
beverages, thus designing to insure the consumer against

being misled by misrepresentations through pudlic advertise-
aent. %e 80 hold.

By reascon of the foregoing, therefors, we respect~
fully adviae you thst it is our opinion that the Texas Liquor
Control Board is not empowered under the present status of
the law to promulgate, adopt and enforce rules and regula-
tions governing the use of signs, billboards or other means
of advertising aloocholic beverages unless such advertisemsnt
ineorrectly and falsely reprasents the guality, purity or
identity of an aleoholic beverage, or ia of auoch & nature as
might be deemed g&s detrimental to the publie morels.

In conolusion, we wish to point out for your in-
forpation that the following portion of your proposed rules
and regulations 1s olearly unauthorized:

"any billboard or eleotric sign when-
ever and wherever displayed in a manpner not
authorized by thils rule and regulation shall
be considered illegal equipzent and contra-
band and subjeot to selzure as provided in
seetion 30, irticle I of the Texas Liquor
Control ict." (5ee aApticle 888-30.)

srticle 668-30, Vernon's annotated Fenal Code, ap-
pPlies only to "illegal squipment for manufasturing any alecholie
beverages”, thus clearly rejecting any sign or billboard, used
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for purposes of sdvertisement, from its defined category.

Trusting that the sbove gatisfactorily answera
your iaguiry, we reasin,

Yours very truly
ATTOENAY GENLRAL OF TEXIAS

-

wa, J. Fanning

Aasistant
By <i;;:iﬁ - /;%i14zﬁazébvlk

e
CHAIRMAN

APPROVEDYay 83, 1940
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